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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 05/2018 

 

 

  Sri Haripad Sarkar …………………….…Accused/Appellant. 

-Vs- 

State of Assam………………………..……………….…Respondent. 

 

 

For the Appellants   : Mr. Madhav Chandra Narzary, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 20-03-2018 

Date of judgment   : 02-04-2018 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 03-01-18, passed by 

learned Chief Judicial Magistrate, Udalguri, in connection with GR 

case No. 563/2016, under section 304-A/279/338 I.P.C., convicting 

the accused/appellant under section 304-A/279/338 I.P.C., and 

sentencing him to suffer simple imprisonment for one year under 

Section 304-A I.P.C., and to undergo simple imprisonment for six 

months under section 279 I.P.C. and further simple imprisonment 

for six months under section 338 I.P.C., is under challenge in the 
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present criminal appeal preferred by the accused Haripad Sarkar as 

appellant. 

2. The prosecution case in brief, is that on 01-05-16, at about 09:00 

a.m., the accused Haripad Sarkar driving the tempo van bearing 

registration number AA-01/EC-4598, negligently and with high 

speed, hit two pedestrians namely Subal Sarkar and Bholanath 

Barhoi near Chengapara L.P. School. As a result, both the 

pedestrians sustained grievous hurt on their persons. The tempo 

van turned turtle by the side of the road. Both the injured persons 

were taken to GMCH. As the condition of injured Subal Sarkar was 

more serious, therefore he was taken to Rahman Hospital, where he 

succumbed to his injuries on 02-05-16, at about 01:15 a.m. On 22-

05-16, Smti. Rangmala Sarkar, the wife of deceased Subal Sarkar, 

lodged an FIR, before the Officer in Charge of Kalaigaon, P.S. 

 

3. On the basis of the aforesaid ejahar the Officer-in-Charge of 

Kalaigaon police station registered a case vide Kalaigaon, PS Case 

No. 77 of 2016 under sections 279/338/304-A I.P.C., and after 

completion of the investigation; the I/O had submitted the charge 

sheet against the accused under section 279/338/304-A I.P.C. 

 

4. The accused appeared before the court and denied the particulars 

of offence U/S 304-A/279/338 I.P.C., which were explained to him 

and entered into trial. 

 

5. During trial the prosecution side examined seven (7) prosecution 

witnesses who were duly cross examined by the defence. 

 

6. The defence case is of total denial and one witness was examined 

by the defence. 
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7. Learned Chief Judicial Magistrate, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 03-

01-18, having found the accused Haripad Sarkar guilty and 

convicted him under section 304-A/279/338 I.P.C. and sentenced 

him to suffer simple imprisonment for one year under Section 304-A 

I.P.C., and to undergo simple imprisonment for six months under 

section 279 I.P.C. and further simple imprisonment for six months 

under section 338 I.P.C. 

 

8. I have heard Madhav Chandra Narzary, learned counsel for 

accused/appellant and M. Khaklari, learned Additional PP. 

 

9. Learned counsel for the appellant has submitted that there was 

delay of several days in filling the F.I.R., which has not been 

properly explained by the prosecution side. Hence, such unexplained 

delay in filling the F.I.R. is fatal to the prosecution case. He has 

further argued that though the accused was convicted under section 

304-A/338 I.P.C., but the prosecution has failed to examine the 

Doctor to prove the cause of death of the deceased. He also 

submitted that none of the prosecution witnesses has deposed that 

the accused drove the vehicle negligently and in reckless high 

speed. There is no evidence to show that the accused was driving 

the vehicle in a rash and negligent manner. In support of his 

contention learned counsel for the appellant has relied on the 

following decisions reported in Dilawar Singh Vs. State of Delhi, 

2008 (3) SCC (Cri) 330, and Rajib Debnath Vs. State of Tripura, 

2011 (5) GLT 525. 

 

10. On the other hand learned Additional PP, has submitted that the 

prosecution has adduced cogent and reliable evidence to prove the 

reckless and negligent driving of the accused. Hence, the learned 
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trial court committed no error in convicting the accused/appellant 

under Section 304-A/279/338 I.P.C. 

 

 

11. I have gone through the evidences on record. PW1 is informant, 

Smti. Rangmala Sarkar, who in her evidence deposed that on the 

date of occurrence her husband was going to Kalaigaon Bazar. 

While he was walking down by the road side, a vehicle hit him from 

behind and caused injury on his head. Her husband was taken to 

GMCH, Guwahat,i and from there he was referred to Rahman 

Hospital at Guwahati. On the same day he died at Rahman Hospital, 

at about 01:30 a.m. PW1 had deposed that due to sudden demise 

of his husband, she was mentally shocked and it took time to come 

out of her grievance, so she could not file the case immediately. 

Ext.-1 was the F.I.R. Ext.-1(1) was the signature of PW1. In cross 

examination PW1 had stated that her house was situated at a 

distance of two kilometers from the place of occurrence. She had 

not seen the accident.  

 

12. PW2 is Sri Bholanath Barhoi. In his evidence PW2 had deposed that 

on 01-05-16, while he and Subal Sarkar were walking down to the 

market, then a three wheeler tempo vehicle came from behind and 

hit against them. As a result, they fell down on the road. Then Rajiv, 

Kamal and Binod, who were waking in front of them, helped them 

and shifted them to hospital. Both PW2 and Subal Sarkar were 

taken to Mangaldai and when Mangaldai hospital refused to admit 

them they were shifted to Guwahati. PW2 had deposed that he 

sustained fracture on his right leg and Subal Sarkar has sustained 

head injury and was bleeding profusely from his ear and mouth. In 

cross examination, PW2 had stated that there is no residential 

house near the place of occurrence. After hitting them the vehicle 

capsized and all the goods loaded in the vehicle fell down. PW2 had 
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denied the suggestion that he and Subal Sarkar were going to 

market sitting on the hood of the three wheeler tempo vehicle and 

due to their negligence they fell down from the hood and sustained 

injury. He had denied the suggestion that the driver was not at 

fault.  

 

13. PW3 is Abhijit Bhowmik. In his evidence PW3 had deposed that on 

the date of occurrence he along with Kamal and Binod were walking 

on the road and Subal Sarkar alongwith Bholanath Barhoi were 

behind them. Suddenly they heard a high sound and saw that a 

three wheeler tempo vehicle had hit against Subal and Bholanath 

and as a result of the accident both the victims had sustained injury 

and the tempo was capsized. There was a Traveler vehicle near the 

place of occurrence. Immediately they took Subal and Bholanath in 

the Traveler and took them to Kalaigaon hospital. Thereafter they 

were shifted to Mangaldai then to GMCH. Later the victim Subal 

Sarkar had expired in Rahman Hospital at Guwahati. In cross 

examination PW3 had stated that on hearing the sound they turned 

back and saw that the victims were lying by the road. They had not 

witness how they were hit by the offending vehicle. The sacks 

loaded in the vehicle had fallen in the ground. The road was narrow, 

but it was in a good condition. PW3 had denied the suggestion that 

the accused overloaded the tempo vehicle and both the victims 

were sitting on the hood of the vehicle and due to their negligence 

they had fallen down and sustained injury.  

 

14. PW4 is Bhola Ram Sarkar, the owner of the offending vehicle. In his 

evidence, PW4 had deposed that on hearing about the accident he 

immediately went to the place of occurrence and there he had seen 

that his vehicle was capsized and the passengers had sustained 

injury. One of them had sustained severe injuries. PW4 had been 

informed that the passengers and the victims were sitting on the 
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hood of the vehicle and when the vehicle tried to take a turn the 

vehicle capsized. The deceased and the other passengers who were 

sitting on the hood fell down and the vehicle ran over them. In 

cross examination PW4 had stated that while the tempo tried to give 

pass to a vehicle going from the opposite side the tempo fell down. 

There was a hole by the road side which was filled by water. Since, 

the driver could not get the depth of the hole, as a result, wheel fell 

on the hole and the tempo capsized. The tempo was loaded with 

Supari. When the vehicle got turtle the betel nut sacks fell over the 

victims and they had sustained severe injury. PW4 deposed that he 

was informed by the public present at the place of occurrence.  

 

15. PW5 is Binod Majhi and PW6 is Kamal Sarkar. Both PW5 and PW6 

had adduced evidence corroborating the evidence of PW3 Abhijit 

Bhowmik. Both the witnesses had deposed in their evidence that 

both of them and Abhijit Bhowmik were walking together ahead of 

Subal Sarkar and Bholanath Barhoi and on hearing the loud sound 

they turned around and saw that a tempo van had hit against Subal 

Sarkar and Bholanath Barhoi from behind. They asked the driver of 

Traveler vehicle which was parked near the bank of the river for 

washing, to take the victims to the hospital for treatment. Both PW5 

and PW6 had deposed that after the accident the driver of the 

tempo van had escaped from the spot. Both PW5 and PW6 had 

denied the suggestion given by the defence side that victims were 

sitting on the top of the tempo vehicle alongwith their goods and 

when the tempo capsized then they fell down and sustained injuries 

due to their own negligence.  

 

16. PW 7 is I.O. A.S.I. Turan Chandra Nath. In his evidence PW7 had 

deposed that he had investigated the case and after completion of 

the investigation submitted the charge sheet. Ext.-2 was the seizure 

list and Ext.-2(3) was the signature of PW7. Ext.-3 was the seizure 
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list and Ext.-3(1) was his signature. Ext.-4 was the sketch map and 

Ext.-4(1) was the signature of PW7. Ext.-5 was the postmortem 

report collected by him. Ext.-6 was the charge sheet and Ext.-6(1) 

was the signature of PW7. In his cross examination he had stated 

that he visited the place of occurrence. When he reached the place 

of occurrence, the victims were already sent to hospital. He also 

stated that there was no Supari sack at the place of occurrence. He 

further stated that PW2 had not stated before him that Rajib, Kamal 

and Binod had come to the place of occurrence and helped him. 

 

17. In this case the accused had also examined one witness in his 

defence. DW1 is Kaliram Gatowal. In his evidence he had deposed 

that he was a labourer in the tempo of accused Haripad Sarkar. On 

the date of occurrence they were travelling from Kalaigaon to 

Tangla market. While they crossed Chengapara L.P. School, one 

vehicle came from opposite direction in reckless speed, when the 

accused tried to take a side then their tempo got turtle and that 

time their tempo was carrying the sacks of betel nut, the sacks of 

betel nut belonged to Bholanath Barhoi and Subal Sarkar. The 

tempo was rented to carry the sacks of betel nut from Kalaigaon to 

Tangla market. At the time of occurrence DW1 was sitting inside the 

tempo and the victim were sitting on the sacks of betel nut. Though 

they were asked not to sit on the sacks, they did not listen. DW1 

had deposed that the road condition was not good and the driver 

had driven the vehicle in normal speed. When the vehicle got turtle 

both the victims fell down from the tempo then large number of 

people gathered in the place of occurrence. The accused Haripad 

Sarkar had fled away from the place of occurrence. After the victims 

were taken to hospital DW1 had left the place of occurrence. DW1 

had deposed that he had sustained injury on his leg. In cross 

examination DW1 had denied the suggestion that he had deposed 
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falsely in favour of the accused since he was a labourer of the 

tempo of the accused.  

 

 

18. On careful scrutiny of the evidences on record it appears that there 

is no dispute in the case that on the date of occurrence accident 

had taken place. It appears from the evidence of prosecution as well 

as the evidence of defence witnesses that on the date of occurrence 

the accident had taken place and both Bholanath Barhoi and Subal 

Sarkar had sustained injuries and defence plea is that due to their 

own negligence the victims sustained injury. PW2 Bholanath Barhoi, 

who is the vital and material witness of the case, had deposed in his 

evidence that on the date of occurrence while he and deceased 

Subal Sarkar were walking down to the market then a three wheeler 

tempo vehicle hit against them from behind. As a result they fell 

down on the road. Then Rajiv, Kamal and Binod, who were walking 

infront of them helped them shifted them to hospital. The evidence 

of PW2 is corroborated by PW3, PW5 and PW6. All the three 

witnesses had deposed that they were walking together ahead of 

Subal Sarkar and Bholanath Barhoi and on hearing a loud sound 

they turned around and saw that a tempo van had hit against the 

PW2 and Subal Sarkar. They took the injured person to a traveler 

which was parked near the place of occurrence and asked the driver 

of the traveler to take the victims to the hospital for treatment. All 

the four prosecution witnesses were duly cross examined by the 

defence, but there is nothing elicited in their cross examination 

which can impeach their credit or discard their testimony. 

 

19. In the decision reported in Rathnashalvan Vs State of 

Karnataka, (2007) 3 SCC 474, the Hon’ble Supreme Court has 

stated that“ Rashness consists in hazarding a dangerous or wanton  
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act with the knowledge that it is so, and that it may cause 

injury. The criminality lies in such a case in running the risk of 

doing such an act with recklessness or indifference as to the 

consequences. Criminal negligence on the other hand, is the 

gross and culpable neglect or failure to exercise that 

reasonable and proper care and precaution to guard against 

injury either to the public generally or to an individual in 

particular, which having regard to all the circumstances out of 

which the charge has arisen it was the imperative duty of the 

accused person to have adopted”. 

 

20. In this case there is no doubt that the accused driving the tempo 

vehicle hit PW2 and deceased Subal Sarkar from behind. Hitting a 

pedestrian from behind is clearly an act of rashness as no fault can 

be attributed to the pedestrian unless otherwise proved. In the 

instant case the accused driving the vehicle hit against two 

pedestrians. It is the duty of the driver to take reasonable care for 

the pedestrians. There is an implicit duty casted upon the driver to 

see that their driving does not endanger the life to the right users of 

the road. Evidently the road through which the tempo vehicle was 

proceeding was a narrow road, in that case the driver was expected 

to be more cautious. But in the present case evidence on record 

reveals that the accused/appellant has failed to exercise the 

expected care and precaution while driving the Tempo in a narrow 

road.   

 

21. The defence has taken the plea that due to their own negligence 

the victims had sustained injuries. Both the deceased and PW2 sat 

on the sacks of betel nut loaded in the vehicle though they were 

asked not to sit on the sacks. To prove the defence plea DW1 was 

examined by the accused. 
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22.  On careful scrutiny of evidence of DW1 it appears that he had 

deposed that during the incident he had sustained injury on his leg 

and he left place of occurrence, after the victims were taken to 

hospital, but surprisingly DW1, who allegedly received injuries in the 

accident did not go to the hospital along with the victims. PW2, 

PW3, PW5 and PW6 were present at the place of occurrence but 

none of them had seen DW1 at the place of occurrence. Hence, 

reasonable doubt arises as to the credibility and truthfulness of 

evidence of DW1.  

 

23. Learned counsel for the appellant relying on the decision reported in 

Dilawar Singh Vs. State of Delhi, (2008) 3 SCC (Cri) 330, 

argued that there was unexplained delay in filling the F.I.R., which 

is fatal to the prosecution case. I have gone through the decision 

wherein Hon’ble Supreme Court has stated as follows: “In criminal  

trial one of the cardinal principles for the Court is to look for 

plausible explanation for the delay in lodging the report. 

Delay sometimes affords opportunity to the complainant to 

make deliberation upon the complaint and to make 

embellishment or even make fabrications. Delay defeats the 

chance of the unsoiled and untarnished version of the case to 

be presented before the Court at the earliest instance. That is 

why if there is delay in either coming before the police or 

before the Court, the Courts always view the allegations with 

suspicion and look for satisfactory explanation. If no such 

satisfaction is formed, the delay is treated as fatal to the 

prosecution case”.  

 

24. In this regard upon careful perusal of the materials on record it 

appears that in the FIR, the informant has specifically stated that 

delay in filling the FIR occurred as she was busy in performing the 

last rituals of the deceased. In her evidence also the informant 
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(PW1) had deposed that she was under shock due to sudden death 

of her husband for which she could not file the FIR immediately. I 

am of the considered view that the explanation given by the 

prosecution for delay in lodging the FIR is reasonable and proper 

and as such delay in filing FIR, in this case is not fatal to the 

prosecution case. 

 

25. In view of above discussions it appears that the defence version of 

the occurrence is not believable. On the other hand prosecution has 

adduced cogent, reliable and trust worthy evidence to prove the 

rashness and negligent driving of the accused. Hence, I am of the 

considered view that learned trial court committed no error 

convicting the accused under Section 279 I.P.C. 

 

26. Learned defence counsel has submitted that without examining the 

Doctor the accused was convicted under Section 304-A I.P.C.  

Learned counsel for the appellant has also relied on the decision 

reported in Rajib Debnath Vs. State of Tripura, 2011 (5) GLT 

525.  In the said decision the Hon’ble Agartala Bench has stated as 

follows:” 9. Admittedly there is no medical evidence or injury report  

to show that the petitioners had sustained injury, which was 

sufficient to cause death of the deceased. Therefore in the 

absence of any medical evidence, it is hardly possible to 

conclude, that the death or the deceased was caused due to 

the injuries, if any, sustained by him in the said accident. 

10. In view of above, in the absence of any medical 

evidence, the conclusion of the courts below that the 

deceased died due to the injuries, sustained by him, in the 

said accident, can’t held to be reasonable. Therefore, I am 

inclined to hold, that the prosecution failed to establish, 

beyond all reasonable doubt that the death of the deceased 

was caused due to rash and negligent driving, on the part of 
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the accused- petitioner and as such the conviction and 

sentence, recorded under section 304-A I.P.C. can’t stand in 

the eye of law. Accordingly, the impugned conviction and 

sentence, recorded under section 304-A I.P.C, is liable to be 

set aside and quashed and I do so”. 

 

 

27. In this case also it appears that the prosecution has failed to 

examine the Doctor to prove the cause of death of the deceased 

Subal Sarkar and also to prove the nature of injury sustained by 

both Subal Sarkar and PW2. In absence of medical evidence it 

cannot be decided conclusively that the death of Subal Sarkar was 

caused due to rash and negligent driving on the part of the 

accused/appellant. Moreover in absence of medical evidence the 

nature of injury sustained by the injured persons cannot be 

ascertained. Hence, conviction of the accused/appellant under 

Section 304-A/338 I.P.C. is liable to be interfered with. 

 

28. In view of above discussions conviction and sentence of the 

accused/appellant under Section 279 I.P.C. is hereby upheld and 

affirmed. However the conviction and sentence of accused/appellant 

under Section 304-A/338 I.P.C. is interfered with and set aside. 

Accordingly the present appeal is partly allowed. 

 

29. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 

 

30. Send down the original case record being GR Case No. 563/2016 to 

the learned trial Court alongwith a copy of this Judgment and Order. 
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31. Given under my hand and seal of this court on this 02nd April, 2018, 

in the open Court. 

 

 

 

 

Dictated and Corrected 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge   Addl. Sessions Judge 
Udalguri     Udalguri 

 
 

 


